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IMPORTANT
FINANCIAL SERVICES
UPDATES IN MALTA

Malta Financial Services
ldz K2NRG& o0 dac
the transposition of UCITS IV

The MFSA has been keen in
addressing the financial services
industry on the recast EU
Directive on Undertakings for
Collective Investment in
Transferable Securities (“UCITS
IV Directive”). Since October
2009 the MFSA has issued three
circulars giving an overview of
the principal elements of the
UCITS IV Directive and an
outline on the manner in which
the MFSA intends transposing
the UCITS IV Directive into
Maltese Law.

In this way the MFSA aims to
ensure a timely implementation
of the UCITS IV Directive, which
is to be transposed into national

law by the 30th June 2011.

Malta Recognized as a QROPS
Jurisdiction

The UK's HM Revenue &
Customs (“HMRC”) has
confirmed that retirement
schemes established in Malta
and regulated by the MFSA may
be considered on a case by case
basis to be eligible for the status
of Qualifying Recognised
Overseas Pension  Schemes
(QROPS). For a further reading
on the matter please refer to
the article on p.3.

MFSA Guidance Note for
Shariah Compliant Funds

Following the issue of a
consultation  document on
Shariah Compliant Funds in
October 2008, the MFSA has in
March of this year issued a
guidance note to set out the
issues which the MFSA expects
Shariah compliant funds
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“On the 12th of April, 2010
Malta and Bahrain signed a
double taxation avoidance

agreement...”
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established in Malta to address
as part of their licence
conditions. For a further reading
on the matter please refer to
the article on p.5.

Introducing the Incorporated
Cell Company in Insurance

A consultation process has been
launched in relation to the
proposed Companies Act
(Incorporated Cell Companies
Carrying on  Business of
Insurance) Regulations, 2010,
which will cater for a new type
of vehicle in Malta: the
Incorporated Cell Company
(“ICC”). The consultation period
on the draft regulations will end
on Friday 30th April 2010. For a
further reading on the matter
please refer to the article on p.6.

Consultation on Amendments
to Listing Rules

The MFSA has embarked on a
revision of the Listing Rules and
has issued a consultation
document which highlights the
proposed principal amendments
to the Listing Rules aimed at
simplifying and updating these
Rules so that these can be
understood and applied more
easily by operators in the
Maltese capital market. The
consultation period on the
proposed amendments has
been extended until Friday 30th
April 2010.
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MFSA Guidelines for the Re-
domiciliation of Offshore Funds
to Malta

These Guidelines clarify and
facilitate the procedure to be
followed by funds planning to
re-domicile to Malta.

Malta Strengthens its Relations
with China in Financial Services
Regulation

On the 26th January 2010, the
MFSA signed a Memorandum of
Understanding (“MOU”) with
the China Banking Regulatory
Commission. The MOU gives
Chinese  Qualified Domestic
Institutional Investors (“QDII")
the power to invest on behalf of
Chinese investors into Malta
domiciled investment funds
(Professional Investor Funds and
UCITS funds) regulated by the
MFSA. It will also give MFSA-
licensed companies (including
fund management companies,
insurance companies, securities
firms and commercial banks) the
ability to acquire the Chinese
Qualified Foreign Institutional
Investor ("QFII") status and
invest directly in China.

Malta, Bahrain, sign Double
Taxation Agreement

On the 12th of April, 2010 Malta
and Bahrain signed a double
taxation avoidance agreement.
The agreement is aimed at
facilitating trade exchanges and
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investment between the two
countries. Other new double
taxation agreements are in the
offing this year as negotiations
begin on some while others are
only awaiting signatures; double
taxation agreements are lined
up with Israel, Oman, Russia,
Saudi Arabia and Hong Kong.

QROPS MALTA C A
NEW WAVE IN THE
MALTESE FINANCIAL
SECTOR

by Dr. John Paul Zammit

The UK's HM Revenue &
Customs (“HMRC”) has recently
confirmed that it will consider,
on a case by case basis, those
retirement schemes established
in Malta and regulated by the

Malta Financial Services
Authority (“MFSA”) to be
qualified as Qualifying

Recognized Pension Schemes
(“QROPS”). Once the Maltese
retirement scheme has acquired
its QROPS status by the HMRC,
members of existing UK
retirement schemes who are, or
will become, UK non-residents
for tax purposes can transfer
funds from such UK schemes to
the Maltese schemes without
incurring any tax charges in the
UK, thereby also enjoying the
greater flexibility of a Maltese
retirement scheme.

o April 2010

However, in order for the
retirement scheme to be able to
apply for its QROPS status it
must first be licensed in
accordance with the Special
Funds (Regulation) Act (the
“Act”) which regulates
retirement schemes in Malta.
Since Malta has become a
recognized QROPS jurisdiction,
an encouraging response by the
various operators in the sector
was noted. The MFSA has
received a good number of
applications both for retirement
schemes to be licensed in Malta
and also for the licensing of any
scheme-related parties,
primarily retirement scheme
administrators. By the time of
writing this article, the MFSA
has licensed two retirement
schemes and three retirement
schemes administrators, but
other licences are in the process
of being issued.

According to the MFSA Directive
issued under the Special Funds
(Regulation) Act (“MFSA Rules”),
the retirement scheme may be
established either by way of
contract or of a trust deed under
Maltese law (or any other form
as may be specified by the
MFSA). The retirement scheme
is usually established by way of
trust, in which case a trustee
would need to be appointed. In
this regard, it is important to
note that in accordance with the
Trusts and Trustees Act, once a
person is registered in terms of
the Special Funds (Regulation)

purposes can transfer funds
from such UK schemes to
the Maltese schemes

“..0nce the Maltese

retirement scheme has
acquired its QROPS status

by the HMRC, then

members of existing UK
retirement schemes who
are, or will become, UK

non-residents for tax

without incurring any tax
charges in the UK...”
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“..While the retirement
scheme administrator
would need to carry out
some activities in / from
Malta, the MFSA

is minded to accept
proposed local set-ups
involving minimal local

presence requirements
with adequate outsourcing
arrangements (especially
during start-up periods). ”

“..Retirement schemes, as
well as retirement funds
used by such schemes as

investment vehicles, enjoy

a tax exemption from

Malta tax on their income

and gains.”

“...Maltese legislation
confers substantial
flexibility regarding the
benefit structure, which
can be customised to suit
the objectives of an
international business.”
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Act to act as a trustee to
retirement schemes, then such
person is not required to obtain
a separate authorization to act
as trustee in terms of the Trusts
and Trustees Act (provided that
such trustee services are limited
to retirement schemes).

The retirement scheme
administrator (that may be the
trustee itself), requires a license
to be issued by the MFSA and
has a pivotal role in the running
of a retirement scheme. In fact,
having a retirement scheme
administrator is a mandatory
requirement, though the asset
management and  custody
functions may be delegated to
third parties, even third parties
located outside Malta.

The retirement scheme
administrator must be a
company operating in Malta,
which either has its head office
in Malta, or if its head office is
outside Malta, is established in a
country, which in the opinion of
the MFSA is subject to an
adequate level of regulatory
supervision. While the retire-
ment scheme administrator
would need to carry out some
activities in / from Malta, the
MFSA is minded to accept
proposed local set-ups involving

minimal local presence
requirements with adequate
outsourcing arrangements

(especially  during  start-up
periods).

Like other licensed entities
setting up operations in Malta,
retirement scheme  admin-
istrators and other service
providers are entitled to a very
advantageous tax regime in
Malta in respect of their income
arising in connection with the
Maltese scheme’s operations,
which is based on a combination
of the full imputation system of
taxation and a tax refund upon
distribution of dividends to
shareholders, and which can
leave a very low net tax leakage
in Malta. Retirement schemes,
as well as retirement funds used
by such schemes as investment
vehicles, enjoy a tax exemption
from Malta tax on their income
and gains.

With regard to the benefits
upon the maturity of a
retirement scheme established
in Malta, Maltese legislation
confers substantial flexibility
regarding the benefit structure,
which can be customised to suit
the objectives of an
international  business.  The
scheme member may be paid
benefits in the form of either a
lump sum (but not exceeding
25% to 30% of the scheme
member’s fund, in view of
QROPS requirements) and may
receive the balance (70% to
75%) or the totality of the
benefits by way of an annuity or
a programmed  withdrawal
arrangement devised by the
retirement scheme, or a
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combination of these. Fund (targeting either
Experienced,  Qualifying or

The MFSA is committed to
maintaining a regulatory
framework  for retirement
schemes of high standards,

whilst permitting a sufficient
degree of adaptability thus
offering room for innovation.
The MFSA is the single regulator
for financial services in Malta
and has the reputation of being
approachable and open to
consider new business
proposals, such as the case of
QROPS establishing themselves
in Malta.

MALTA AS AN

Extraordinary Investors), so long
as such IIF conforms with the
requirements of local legislation
(in  particular the investment
and  borrowing restrictions
applicable to retail funds and
Professional Investor  Funds
offered to Experienced
Investors) as well as those
arising  from Shariah Law.
Professional Investors Funds
(PIFs) offered to Qualifying and
Extraordinary Investors are not
subject to any restrictions as
aforesaid and should be able to
accommodate any type of IIF,
whatever its investment
strategy and asset classes.
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“..Under Maltese

legislation there are

conceptually no regulatory

difficulties in having an IIF
being set up either as a
Maltese retail UCITS or

retail Non-UCITS Scheme or

ISLAMIC FUND
JURISDICTION

Following a consultation process
aimed at identifying measures
necessary to ensure that the

by Nicholas Warren

Islamic Investment Funds (IIFs)
are based on the Mudarabah
contract and are structured in a
similar manner to conventional
mutual  funds. The  most
common types of IIFs are Equity
Funds; Commodity Funds;
Murabaha Funds and ljarah
Funds.

Under Maltese legislation there
are conceptually no regulatory
difficulties in having an IIF being
set up either as a Maltese retail
UCITS or retail Non-UCITS
Scheme or Professional Investor

Maltese legal framework can
accommodate Islamic financial
products, MFSA formally
declared its intention not to
impose any additional reg-
ulatory requirements over and
above those already existing in
Malta  (which can easily
accommodate IIFs) and it does
not intend to regulate the
members of the Shariah Board.

The MFSA has in March of this
year issued a guidance note for
Shariah compliant funds in
which amongst other things, it
confirms that as a general rule
Shariah compliant funds may be
set up as either Retail Collective
Investments Schemes (both as

Professional Investor

Fund...”
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network of Double Taxation
Agreements (with almost
50 countries) with the most

“Malta has...a wide

recent being signed with

the Kingdom of Bahrain

and other countries in
the MENA Region,
Europe and beyond.”
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UCITS and/or non-UCITS) or as a
Professional Investor Funds
although the nature of the
investment and the methods
used may have a determining
effect on the fund category
under which the fund/s may be
licensed. The guidance note
further provides that whilst
Shariah compliant equity funds
may be set up as Maltese UCITS
/ non — UCITS Schemes as well
as PIFs, ljarah, commodity and
Murabaha funds can only be
licenced under the Professional
Investor Fund regime.

Malta has a number of
strategically potential benefits
to act as an IIF centre in the
Mediterranean, since it is
politically and geographically
well positioned to do business
with North Africa, the Middle
East and the whole of Europe
and it has a wide network of
Double Taxation Agreements
(with almost 50 countries) with
the most recent being signed
with the Kingdom of Bahrain
and other countries in the
MENA Region, Europe and
beyond. IIFs may invest in
underlying  assets  through
Special Purpose Vehicles. SPVs
can be an efficient tool in tax
planning for IIFs.

During a conference on Islamic
Finance held in Malta last
October, Malta was described as
a potential vehicle to assist
Muslims and other investors in
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those countries which currently
do not have access to the
alternative (Shariah-compliant)
financing they require. Malta,
being an EU Member State,
would be able to become a
European platform and hub for
a number of financial services
compliant with Shariah Law,
such as Islamic UCITS, which
may be  passported and
marketed across the EU.

Malta offers versatility and has a
successful reputation for
offering a well developed
infrastructure  and  services
industry with a skilled and
competent professional labour
force at a competitive operating
cost. Moreover its excellent
relations with the Muslim
community around the world,
provides Islamic investors with
the peace of mind that their
needs are equally understood
and looked after.

MALTA MOVING
TOWARDS THE ICC
ERA

by Dr. Veronica Grixti

Since 2004, with the enactment
of the Companies Act (Cell
Companies carrying on business
of insurance) Regulations, 2004
(Legal Notice 218 of 2004),
Maltese Legislation has
permitted the incorporation of
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Protected Cell Companies (PCCs)
carrying on  business  of

insurance or restricted
insurance intermediaries
activities.

In view of international
developments in the area of cell
legislation, a new draft set of
regulations, namely the
“Companies Act (Incorporated
Cell Companies Carrying on
Business of Insurance)
Regulations, 20107, have
recently been proposed with the
aim of creating a new type of
vehicle in  Malta, namely
Incorporated Cell Companies
(“1CCs”). The said regulations are
currently subject to consultation
and may undergo changes
before they will be officially
adopted.

An ICC is very similar to a PCC
except that a PCC and its
protected cells form one single
legal entity, and therefore a
protected cell has no separate
legal identity, while each ICC cell
is individually incorporated, has
a separate legal personality and
is therefore treated as a
separate company. For this
reason, ICCs may provide added
security over the true
segregation of their assets,
when compared to PCCs. Each
ICC cell will have its own Articles
of Association, regulations and
Board of Directors which may
differ from those of the other
cells. Each of the incorporated
cells can be formed as any type

of recognized corporate entity,
including a limited liability
company.

Moreover, it is being proposed
that non-cellular companies and
PCCs may be transformed into
an ICC in accordance with the
said draft regulations. The ICC
law also clarifies and facilitates
the conversion of cells into fully
fledged captives and vice versa
and provides participants with
greater flexibility in the way
they operate their segregated
accounts.

Unlike in PCCs, the incorporated
cells will be allowed to transact
with each other and exchange
assets. The ability of the
incorporated cells to contract
with each other may be a
benefit for some structures
where cells are owned by the
same group or a joint venture is
involved.

In addition, the perception that
the ICC structure is less open to
legal challenge and inter-cellular
contamination of claims, in the
event of insolvency, may make
the ICC more attractive for those
who still harbour doubts about
the PCC structure.

The new vehicle will be limited
to the business of insurance as
defined under the Insurance
Business Act (Chapter 403 of the
Laws of Malta) or affiliated
insurance in terms of the
Insurance Business (Companies

“..anew draft set of
regulations, namely

the “Companies Act
(Incorporated Cell
Companies Carrying on
Business of Insurance)
Regulations, 2010”, have
recently been proposed
with the aim of creating

a new type of vehicle

in Malta, namely
Incorporated Cell
Companies (“ICCs”)

”
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Carrying on  Business of
Affiliated Insurance) Reg-
ulations, 2003 (Legal Notice 334
of 2003). ICCs will be required to
be authorized in terms of the
Insurance Business Act.

ICCs will be a novel way to assist
organisations in financing risk.
They will also be versatile
enough to offer an extensive

d April 2010
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variety of possible products and
solutions. Therefore, with the
state of uncertainty in the
insurance market, it is expected
that the introduction of ICCs will
further enhance Malta’s appeal
as a domicile for insurance
business.
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MAMO TCV Advocates is one of the largest legal practices in Malta. Operating
from offices in the capital Valletta, MAMO TCV offers an impressive depth and
breadth of expertise which enables the firm to handle a variety of different
legal areas, and provide, in essence a 'one-stop' service to clients. The firm is
actively involved in all areas of commercial law, with a particular focus on
financial services.

The Financial Services Department within the firm is committed to providing
bespoke legal solutions to credit and financial institutions, investment firms,
fund promoters, family offices and other stakeholders in the financial services
industry. Our mission is to deliver high-quality services in structuring and
implementing investment proposals, operations and products in a pro-active,
efficient and timely fashion. Our local and international network allows us to
offer comprehensive and integrated services to clients.

For the past years MAMO TCV has been top ranked by Legal 500, IFLR 100,
Martindale-Hubell, Chambers Global and Chambers Europe. In the 2008
edition, Chamber Europe describes MAMO TCV as a “sophisticated and
impressive outfit” and “thanks to several key lawyers, the team really stands
out and attracts many of the most important clients.” In the 2009 edition, the
Legal 500 refers to MAMO TCV as having a “strong track record of acting on
transactions for prominent clients, both local and international.”

A list of the partners and associates and their qualifications is available on the
firm’s website.

This document is a basic summary of legal issues. It should not be relied upon
as an authoritative statement of the law and one should always seek detailed
legal advice before taking any action. Prior results do not necessarily
guarantee a similar outcome in all cases.

© 2010 Mamo TCV Advocates. Reproduction of extracts from this document is permitted provided
that clear acknowledgment is made of Mamo TCV Advocates as the source.
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